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SUPREME COURT OF ARKANSAS

IN RE RECOMMENDATIONS
OF THE COMMITTEE ON CIVIL
PRACTICE

Opinion Delivered May 12,201.6

PER CURIAM

The Arkansas Supreme Court Committee on Civil Practice submitted proposals for

changes in rules affecting civil practice. 'We are publishing the following recornntendations

for comment.

1. Adoption of the Uniform Interstate Discovery and Deposition Act, new Rule of

Civil Procedure 45.1

2. Atnendnent of Supreme Cottrt Rule 4-6, Amicus Brieß

3. Technical correction to Rule of Appellate Procedure-Civil 2

4. Adoption of new rule to adclress substitution ofparties on appeal, Rule ofAppellate

Procedure-Civil 12

The Repor[er's Notes explain the changes, and the proposed changes are se[ out in "line-in,

line-out" fashion (new material is unclerlined; deleted material is lined through).

We express our gralitude to the cornmittee members for their work with respect to

the rules. Comments on the suggested rule changes should be made in writing before June

20,2016, and they should be addressed to: Stacey Pectol, Clerk, Supreme Court of Arkansas,

Artn.: Civil Procedure Rules, Justice Building, 625 Marshall Street, Lictle Rock, Arkansas

72201,.
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1. Arkansas Rules of Civil Procedure

Rule 45. Subpoena.

(g) Contempf. When a witness fails to at¡end in obedience to a subpoena or intentionally

evades the service of a subpoena by concealment or otherwise, the court may issue awartant

for arresting and bringing the witness before lhe courl at a time and place to be fìxed in the

warrant, to give testimony and answer for contempt.

Reporter's Notes (20-Arnendtnents). Subdivision (f),"DeqsositionsforUse irt Out-of-State

Proceedíngs," was deleted and replaced with new Rule 45 . 1 . The last subdivision , " Conteffipt,"

was reclesignated as (f).
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RULE 45.1. SubÞoena for Inters tate Deoositions and Discovery.

(a\ Puroose. This rule 9ô VCTNS denositions ancl cliscoverv cor-rrìn crerl in Arkansas ln

connection with a civil action oendins in another state

(b) De-finitions.

11) "Foreisn iurisdiction" means a stâte other than Arkansas

(2) "Foreien subp " rneans a subooena issued under authoriw ofa court ofrecord of

a foreiqn iurisdicrion.

(3) "Person" means an individual. corporati on. business trust. estâte. trust. bartnershio.

limiced liabilitv c v. association. ioint venture. public corþorati on. governmenl. or

tal subdi r instrumentali or other or co

14) "State" means a state of the ljnited States. the District of Columbia Puerto Rico- the

United States Virsin Islands. a federallv re Indian tribe. or anv territorv or insular

possession subj ect to the iurisdiction of the United States

(5) "Subpoena " means a document. however denominared, d under authoritv of a

court ofrecord ulnng a þerson to:

(A) attend and sive testimonv at a deposition: or

(B) produce and nermit insoection and coovins of d books- documents.

records. electronicallv stored information. or tansible thinss in the nossession. custodv. or

control of the person

J
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(c\ ícutaørp of .\uhnopnrt for I evcla te l'lpnnci fi)ns qørl f)i <roupty

l1) To reouest issuance of a subpoena this rule. a Darrv must submit a foreisn

subooena to the circuit clerk in the counw in which discoverv is sousht to be conducted. A

request for the issuance of a subooer-ì.a under this rule does not cons te an aobearance in the

courts of this state

(2) 'When a þartv subnrits a fo reisn subooena to a circuit clerk. the clerk. ln ac cordance

with the court's Drocedure. shall promptlv issue a subnoena for service uoon the Derson to

which the foreisn subpoena is directed. At the time of issuance of the subpoena, the circuit

clerk shall nol oþen a and shall not collecl a fee other than that rovidecl bv Ark. Code

Ann. Section 21-6-402(b)11). Return or of of service shall not be made to the circuit

clerk but to the atto who reouested the subooena. and he or she retain it and furnish

a coDV to anv þartv or to denonent ubon reouest

(3) The person to whorn the subpoena is direcced mav within ten davs after the service or

on or before the time specified in the subpoena for comÞliance if such time is less [han ten

davs. serve uþon lhe attornev causing the subpoena to be issued writlen obiection lo the

subÞoena or discovery sousht. If obiection is made. the parff who uested the subnoena

shall not be entitled to n roceed with the deoosition or discoverv exc nurslrânt to an ordert

of the court. lJoon an ob ectlon the nartv who reouested the subooena ma move to enforce

the subpoena bv fiiins a motion. with notice to the subiect of the oena. for an order to

orce the ena and ceed with The motion shall be filed with the

clerk. ljnon the filins of the motion. the circuit

4
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rh licable fee. An vls10n of this rule for a

order or to quash or modiÂ¡ the subþoena shall be filed and heard in this case. and no

additional fees be assessed.

(4) A subooena under subdi lc)12) of this rule mus!:

the re uirements of incl the F

Subpoena and Notice to Person Subiect to Subpoenas. but nrav o incoroorate the

used in the forei conform lo these

r com d the nam d hone numbers o

counsel of record in the þroceedins to which the subÞoena relales and of anv Darw not

reÞresented by counsel.

(d\ Seruice of A slrbno ena issued under subdivision (c) of this rule mrrst be served

in compliance Rule 45(c)

(e.\ [)enosition. . and Insnection. Provisions of rules- includins Rule 26,! (ù.

Rule 34. and Rule 45 /h) and \- relatins to comoliance with subpe to attend and sive

testrmonv. þro uce desisnated books. documen ts. records. electronicallv stored information-

or tansible thinss to subooenas issued under subdi n lc) of this rule

/fl Annlira tion to (-nuvf An rnnlicrfinn to e court fnr e nrntectir¡e orrì nforc

quash. or modifv a subpoena issued under subdivision (c) of this rule must comþlv with these

rules. incl Rule 26 (c). and Rule 45 (b) and le). and be submitted to the court in the

counw in which disc rv is to be conducted.
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Reoorter's N O0 ). Rule 45 (fl. oçítions for I Jse in Out-of-State(( .ç-tt was

replaced with Rule 45.1. This new þ edure is based on the (J Interstate

Deoositions and l)iscoverv Act that was ado nted bv the National Conference of

Commissioners of (Jniform State Laws in 2007

1 is limited to rn state courts Pthe

Rico. the United States Virsin Islands. and territories of the United Sta - but does not

extend co include sn counlnes

Arkansas's on of the uniform ston does not include section 12)l.5)lc)

("oermit insþe on of oremises under the co of the þerson") in lisht of Ark. R. Civ. P

34 (c).

The Uniform Law Commission describes the use of the procedure bv wav of an

examole in which a case filed in Kansas lthe state) has a witness to be d that lives

in Arkansas (the discovery state). A lawver in the Kansas case will issue a subpoena in Kansas,

That lawver will then Dreoare an Arkansas subnoena that has the same terms as the Kansas

subþoena. The lawver will þresen t the comnleted and issued Kansas subooena and the

Arkansas subpo ena to the clerk in Arkansas. The Arkansas clerk. upon being the Kansas

subooena. will then issue the Arkansas subþ The Arkansas subþoena will be served on

onent ln e th Arkansas law of this re

aÞþarent. The onlv documents that need to be þresented to the Arkansas clerk are the

subooena issued in the trial state and the draft Arkansas subboenâ. There is no reorrlrement

hire local co have the sub

6
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tter to a before th be issued. In effec rk sim

reissues the subooena of the trial state. and the new subooena is then ser-ved on the deponent.

Nothinq in this rule limits anv þarfv from a lvinE for aþÞroþriate relief in the trial state.

Applications to the court that affect onlv the p es to the action can be made the trial state

and would v be made and ruled on before the deoosition subooena is ever nresented

to the clerk in Arkansas The issuance of the Arkansas subpoena i Arkansas ìurisdiction

in order to: enlorce the subnoena ouash or modifu the subooena: ânv Droteclive order

or resolve anv other disoute relatins to the subooena: and imoose sanctions. The discoverv

to be conducted in Arkansas must comolv with the laws of Arkansas. which has a sisnificant

rnterest ln protectins its residenls who become non-þarw wltnesses in an action pendine in

urisdiction from an or

application to the Arkansas courl relatinq to the discoverv must comþlv with the law of

Arkansas. incl Arkansas's law soverninE lawvers ât)beânns ln rts courts This rule does

not chanse existins rules sovernins out-oÊstate lawvers a beârlns tn lts courfs.

Subsections (c)12) and 13) address when a case is oDe ned under this rule. In the routine

case. a file is not opened . and the onlv fee charqed is the fee under Code Ann. Section

2t-6-402b\(1\ In the event the oerson to whom the subooena is directed makes an

obiection. and the bârtv reouestins the subpoena wânts to enforce the su ena . then the

þarrv seeking to enforce the subÞoena opens a case with the circuit clerk, a case number is

assisned, and the applicable filins fee under Ark. Code Ann. Section2l-6-403 is assessed

7
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2. Rules of the Suprerne Court and Court of Appeals

ãppc+bc{st'rieÊ

arBuffrerrts;

Rule 4-6. Arnici Curiae Brieß.

(a) uired: Scope litnited. Brieß of amici curiae mav be filed onlv th oermission

obtained on motion as brieß shall be limited to

in the record on appeal and shall address onlv the issues raised bv the oarties at the aooellate

level. No new issues shall be introduced.

(b\ Motion for nermissiott : Hout and uhen fìled. (t\ A motion fbr oermissi to file an amicus brief

shall be filed at anv after the filins of the aooellee's brief but no later than the dav that

8
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the appellant's replv brief is due. It shall not exceed five double-sp aced wpewritten pages and

shall noc include a um of authorities but shall olherwise v with Rule 2-1

(ii) The motion shall be accomþanied bv the proposed amicus brief and shall state

whether the brief su rlrlorts the aooellant's or aooellee's flon or is neutral.

(iii) The motion shall snecifi,¡ the nature of the movant's interest and set forth with

reasons w the amicus b The rnotion shall co

followins statement: "The movant has read the brieß of the appellant and aooellee. and the

amicus brief is n to address the followins issue(s): flist issue(s).1"

(c\ Disclosuyes A brief ûled under this rule shall indicate: (i) whether co for a oarw

authored the brief in whole or in part. and (ii) whether such counsel or a Þertv made a

monetarv co bution intended to fund the nrenaration or submission of the brief or

otherwise collab orated in the nreoaration or submission of the brief. It also shall identifu every

Þerson or e . other than the arnicus curiae . its members. or its counsel. o made such

monetary con to the brief or collaborated in its nrenaration. These disclosures shall

be rnade in an unnumbered footnote on the first oase of the arsument section of the brief

d Oral a

argllments.

curiae will cl ate rn o

â betition forG\ Petition.s for rehearinç. Attornevs for amici c riae will not be oermitted to

rehearins or to i oin in the petition of a partv

9
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Reporter's Notes ( arnendrnent): S¿¿ Fersuson u. Brick. 279 Ark 'l 68.649 S.'W. 2d

1983 Amicus brieß are limited at trial and the ints raised

pertres o and the movant seekinq nto file the brief must show whv it is

ne

This rule was rewri in2o . The revised rule chanses lhe to file the motion

ellee's brief is fìled Th movant must set out wh the

brief is necessary. In addition. oarasraoh lc) requires cer[ain closures to be made.

3. Rules of Appellate Procedure-Civil

Rule 2. Appealable Matters; Priority.

(a) An appeal may be taken frorn a circuic court to the Arkansas Supreme Court from: (1) A

final judgment or decree entered by the circuit cour'!; (2) An order which in effect determines

the action and prevents a judgment fronr which an appeal might be taken, or discontinues the

action; (3) An order which grants or refuses a new trial; (4) An order which strikes out an

answer, or any part of an answer, or any pleading in an action; (5) An order which vacales or

sustains an arcachment or garnishment; (6) An inlerlocutory order by which an injunction is

granted, continued, modified, refused, or dissolved, or by which an application to dissolve or

modi$, an injunction is refused; (7) An interlocutory order appointing a receiver, or refusing

to wind up a pending receivership or to take the appropriate steps to accomplish the purposes

rhereof, such as directing a sale or other disposal of properry held thereunder; (8) An order

which disqualifies an attorney from further participation in the case; (9) An order granting or

10
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denying a motion to certi$r a case as a class action in accordance with Rule 23 of the Arkansas

Rules of Civil Procedure; (10) An order denying a motion to dismiss or for summalT

judgment based on the defense of sovereign immuniry or the immuniry of a government

oflìcial; (11) An order or other forrn of decision which adjudicates fewer than all the claims

or the rights and liabilities of fewer than all the parties in a case involving multiple claims,

nrultiple parties, or both, if the circuit court has directed entry of a final judgment as to one

or more but fewer than all of the claims or parties and has made an express delerminalion,

supported by specific îactual findings, that there is no just reason for delay, and has executed

the cerrificate required by Rule 54(b) of the Rules of Civil Procedure;

(12) An order appealable pllrsLlant to any statllte in effect onJuly 1, L979, including Ark.

Code Ann. $ +6ffi5=211) 16-108-228 (formerlv \16-108-219) (an order denying a motion

to compel arbitration or granting a motion to stay arbitration, as well as certain other orders

regarcling arhitrarion) and28-1-116 (all orders in probate cases, except an order removing a

fiduciaryr for failure to give a new bond or render an accoun[ing required by the court or an

order appointing a special administrator); and

(13) A civil or criminal contempt order, which imposes a sanclion and constitutes the final

disposicion of the contempt matter.

Reporter's Notes (20-Arnendrnent). Act 695 of 2011 completely revised the Uniform

Arbitration Act, and the appeals provision, formerly appearing at Ark. Code Ann. $16-108-

11
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2!9, was recodified at 516-108 -228. Subsection (a) (I2) of the rule was amended to reflect

this change.

4. Rules of Appellate Procedure-Civil

Rule 12. Substitution of Parties.

h\ Death of (1) If a oarff dies before the record has been filed in the aooellate coLlrt

or the appella te court has otherwlse acquired iurisdiction of the case. substi tution of oalties

is soverned bv Rule 25 of the Rules of Civil Procedure.

Q\TfA dies after the app court acoulres I cliction of the case . the decedent's

þersonal entative mav be su tuted as e þartv on motion filed with the Clerk of the

Suþreme urt and Court of A bv the nersonal reþ resentative. bv anv . or bv the

allornev for the deceased oarw. The motion of a oarw or of the attornev for the cleceased

É'ìarfv must be servecl on the renresentâtive If there is no oersonal renresentative of the

deceased Þ . anv þarlv or the attornev for the deceased bârw mav sussest the on the

record. unless within 90 davs after the death is d on the record a motion is filed

to substitute the deceased 's heirs. devisees, personal reþresentatrve, or special

adminis r. the court mav lake aoorooriate action. includins dismissal of the aooeal as to

the deceased partv.

(b\ Transfer of interest. If an interest of a þartv is transferred. the action mav be continued bv

or against the o rieinal þartv unless the court, on motion, orders the transfere be substituted

oined with the orisinal parryin the action or j

12
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/c\ I Ifa nrrtr¡ hernrneq incorn nt the aôlll.f rnt\/ ôn m faermrt thclrfnfi1

action to be co ntinued bv or asainst the Þar[v's reoresentatlve

(d\ Publíc cerç: Death or Senaration from l1) 'When a oublic officer is â nârlv to ân

action in his or her official caÞacitv and its oendencv dies. resisns. or otherwise ceases

to hold office, lhe action does not abate and offìcer's slrccessor is automati callv substituted

as a þarw. Proc followins the substitution shall be in the narne ofthe subs tituted bârw.

but anv misn er not aflectins the substantial riohts of the oarcies shall be .An

of the substitntion ma b

shall not affecl the substicution,

Zt an [rme but the n enter such an

(2)'When a offi,cer sues or is sued in his or her official caoacitv. the offìcer mav be

r1 e a the official title rather than ut the court nra

the offi

Reporter's Notes (20--): Following the decision in Planchon u, Local Police and Fite

Rctirement System,2015 Ark. 131, this rule was adopted to create a procedure for substitution

of parties on appeal. This rule borrows from provisions in Federal Rule of Appellate

Procedure 43 and Arkansas Rule of Civil Procedure 25.
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