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SUPREME COURT OF ARKANSAS

IN RE PROPOSED RULE 1.19 _

ARKANSAS RULES OF
PROFESSIONAL CONDUCT

Opinion Delivered: June 2,2016

PER CURIAM

The Supreme Court Committee on Professional Conduct is recommending that the

corlrt adopt a new rule to address issues related to the maintenance of a client's file and rights

and obligations to materials contained in the file.

We publish the rule for comment. Comrnents should be made in writing before

Septenrber 1., 20L6, and addressed to: Stacey Peclol, Clerk, Supreme Court of Arkansas,

Attention: Professional Conduct, Rule 1.19, Justice Building,625 Marshall Street, Little

Rock, Arkansas 72201.

Arkansas Rules of Professional Conduct

Rule 1.19. Client Fileò - Definition, Retention & Destruction.

(a) Clian.t .fitc - Dcfuútion antl dttty to provide copies of cliart-.fi\e dttcwnents to the client Thc

use of lhe lenu "clien[" refers to both cltrïeltt attd fomrer clients.

(1) For purposes of these mles, the client file shall consist of any writings or propefty

proviclecl by thc client to the lar,vyer arrcl anv clocr¡ntents, in electrouic or pdnt fornrat,

tlìat arc thc product of thc lawyer's representation, irtclttding pleadings, corrcspottdencc,

ancl othcr docunrcl'lts pr-cparcri or r:ccoivcd by tl-rc lar.vycr in firrthcratlcc oF thc
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lrcprcsclrtâ tlon.

(2) Thc fbllowirre rccords ârc not inclucled in the clicnt fìle, evctt if they arc

maintained by the lawyer in association with tl"re representation ancl the client file, ancl

such l-ccorcls are not otìcs to which thc clicnt is cntitled to rcvicl,v o¡: rcccivc a copy:

(A) The lau,yer's work protluct, r,vlrich inclutics thc docurncuts thc larvycr

uscd to lcacI an cnc] product of thc law'u'cl's rcpLcsctrtalion, thc lawycr's llotcs, aucl

pr-clirninary clrafts of plcaclirrgs and lcgal iustrttutents;

(B) Internal tllemolatrcla preparecl by or for the lawyer;

(C) Lcgal rcscarch rnaterials prcparcd by or for thc lawycl alrcl liccual rcscarch

matcrials, irrclucling invcstisatirre rcports prcpar:cd by or for rhe lawvcr ftrl ttsc in the

represerìtation, unless the nraterial has beeu specifically paid for by the client or procurecl

bv thc lar,vycl tbr thc clicnt's usc;

(D) Docunrerrts s¡ch as irìtenìâl conflict checks, finu assignlllenls, notcs

lcgarcli¡g ally ctlìics co¡s¡ltiltior-ì, or rccorcls that nright revcirl the confìdcttces of othcr

clìcnls.

(E) L)ocunrents r.hat have not been filed rvith a tribuual, delivered oI

scrvccl, ot-othcr clocunrcnts clraltecl but uncxccuted or undclivcrcd that thc client has

explicìclv paìcl fb'r tlie clrafiinE or- creation thereof shall be provided to the client âs paft

of the fìle ,

(3) Upon thc clicnt's r,vlittcrt rcrqrlest iu alry firrmat, tl'rc larvYcl rh.ll r.trr.rltlcr thc

clicltt's fìlc to tl-rc clicnt or, upolt writtcn autlìorizâtion of ttre clicnt, to thc clicnt's ucw

larvycr'.
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(4) Thc cost of copyine thc fìlc shall bc thc rcsponsibiliq' of tl'rc clicnt, ulrless thc

larv,vcr- lras in his ol-hcr posscssiou clierrt fi.rrrcls to bc rcirnbursed for such cost, If'such

fìnds exist, the lar,vyer rnay be reirnburcetl fòr such cost fi-otn the client funds helcl by the

lawvcr'. A larwcr r,vho has prcviousll, providecl the client a copy of any part of the clicnt

file nr.ry ch¿rse thc clicnt for additional copics of thc saurc clocunìcnls. Thc client shall

bc rcsponsiblc for thc reasonablc cosls incnllccl in dclivery, by rnail or conìnrercial-dclivcry

scrvice , of thc client-filc natcrjals outsidc the larvycr's office. After dclivery of thc clicnt

file to the clier-rt or lhe client's nerv larvyer', the lawyer urav cleliver a slâtenlent for costs

of plocluction to thc clicut but may nor withhol<i clclivcrv t-rfî thc clicrrt. filc pcrrclirrg

p;ìvluclìt.

(5) 'Ihe larv,ver nìay, et no cost to the client, retain copies of all clocunlents

rvithin lhc lar.lrycr's filc ftor thc lawycr's prllposcs.

(6) Thc terrus aucl conclitions of the illocation of copf ing and delivery costs

involvcd irr thc clicnt fìJc rnay bc fixcd by a wr:ittcrl agr:eenìent bctwecrl the clicnt and

thc lar,vycr during thc reprcscntaliorl.

(b) Clicnt Jilc retuttion and dcstnu:tlon,

(1) A larwel shall takc rcasonable stcps to maintaiu thc client's filc for fivc (5) years

after the lernúnatìon of the representâtion in a nrâttel' utrless there are pencling legal

ploccedings kno'uvr"t to the ìarv.ver that relate to ll-re rllatter,

(2) At anv tirrc following thc cxpilation of five (5) ycars following the concltlsiorr

of tl-rc rcprcsclttâtion ilr a rnâttcr, a lawvcr lltav dcstrov tltc clicnt's fìlcs rclatccl to thc

lÌrâttcl', proviclcd t1t. l¿llzycr has nraclc leasollablc cfforts to provicic noticc to thc clicnt
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and thcrc ar:c no pcndir-rg lceal procccdings kuo'urrn to lhc lar,vycr that relatc to thc

11r a tter

(3) Thc provicling to thc clicnt of thc lawvcr's filc-rctcntiotr-ancl-destnrcliort

policrr. in any rvriting, incltrding ân engagelrrertt letter or agreenrellt or terurinatiott of

rcpluscnLäLìurr lcLtcr, slall s:rtisfy the uotice requileureut .rf this tulc.

(4) Notrvithst¿ndins subparagraphs (1), (2), ancl (3), a larvyer irt a crirtrirtal ttratter

slrall rnaintain thc clicnt's filc for thc life of thc clicnt if thc rnattcr rcsrtltecl in a conviction

and scntcnce oI cÌcath, natrual lifc, or lifè without parole , nnlcss thc clicnl's filc is turncd

ovcl to sonìc âppropfiatc, pcnrrânclrt ccntral-filc rcpository blraL trtailrL¿itts such crinrirral

case files in cornpliance with this rule.

(5) This rulc docs not supcl'seclc or linrit a larvycr's obligations to rctain or clestroy

colltcnts of a clicnt's file as othcrwisc imposcd bvlaw, court ordcr, or rttlcs of a tnbunal.

Cornrnents:

[1JThc C]ourt has adoptccl a nrlc rcgarding tlie client filc that generally follorn's the "encl

prodtrct" approach as cliscussecl it T'rnuis u, Comnútlrtr, rrl [>l'ttlessiottil Ootrúrcr,2009 Atk.

188. In this ncu' rule , thc Court has cndoavorcd to balancc thc ncccls attcl ilrtercsts ol

thc clicnt rvith thc otrlígations and l¡urclcns that tn:ry bc placccl on thc larv,vcr arrd

attenrptecl to sive basic guiclance that will be txed to allor,v the client and the lawyer to

rcsolvc any issucs or disptrtcs that nray arisc ilr thcsc areas r,vithottt rcsort to thc courts or

other agencies. This rule cloes not âltelrì.pt to adclress rill scenarios that uray arise,

espccially in the area o f whe ther: thc client has paid auy, soìlrc, ol all fees and costs

incurrc-cl or chargccl by thc lawycr, rccognìzing thc cliffcrcnccs betrvccn clìg?ìgcmclìts
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rvhcrc thc fcc is corrtirrgcnt, houtly, fixed, or othcnvisc basccl,

[2] The larv,ver should, at the beginning of representation and itr rvriling, infornr the

clicnt of the clicnt's rights rcgar:ding thc clicnt fiie, inclr.rding any potential char:ges lhat

rnay be associatecl wich tlie lawyer's provicling the client with cluplicate tnaterials.

[3| This rule is Ìrot intendecl to irnpt-rse rrr obligaLion un alurvycr Lu prescrvc clucuttrettts

that tirc laulrcr- u.'ould not nornrâlly prcscrvc, such as rnultiplc copies or drafts of thc

sârnc docunìcnt. A clicnt's filc, rvithin thc nlcaning of this rulc, cottsisrs of thosc tltiugs,

such as papcrs, rvritings. clcctlonic clala, ancl propclrw rclaline to thc lcprcserìtâtioll,

Althoueh thc clicnt filc inchrcìcs thc clicnt's "propcrty," lhc lar.vycr's obligations 'uvirh

respect to sotì.ìe client "properfy" ale distiuct ancl governed by Arkansas l\ule of

Profbssional Conduct 1.1 5.

[4] Thc lawycr nrây not disposc of thc clicnt's file if thc larvycr has knowlcclge of any

pcndingnliìttcrs rclatcd to thc rcplcscntation. Thc lalr,ycI mây cornply'"vith this rtrlc

bynraintaining thc clicnt's filcs in, or convcltine the files to, electronic forut, providccl

rhe lawyel is capable of producing â paper version if necessary, Iu certain criurinal

rìrâttcrs, chc lawycr is rcquir:ccl to nraintain thc client's filc for an cxtcndccl period of

timc, and nraiutaining tlic filc in its original forrnat ntay bccontc impraclicablc,

[5] This nrle does not aflèct the lawyer's obligation unclet l\ule 1 .1,6 of the Atkansas

Iltrlcs oFProlcssional Conduct to surrenclcr tbc papcr and tl-rc propcrty to which the

clic.nt ìs entitle d at the terrnination of representation or aIì,v obligarion uncler l\ule

19 of chc Arkansas I{rrlcs o[ Appellatc Procedurc -Crinrinal to proviclc exisling

co1-rics of appcllatc bricfs, trial lccords, or trânscnpts to couvictcd offcnclers,
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[6] Thcsc lu]cs do not supcrsccle obligations irrrposecl by othcr laws, court ordets,

tríbunal or .jurisdictional rules, Tl'rese rules do not supersecle s¡recific retention

rcquilcmcnts imposed by othcr: rulcs or rcgulations, sttch as nrles rclarccl to notì-

probated rvills, certrrìn lnlsts, ancl requirenrents to retaitr original signed docutneuts for

a ¡reriod of tinre. If a document is stlbjecr to tllore thatt otte retelltiolr rctlttiretttettL.

thc lar,vyer should nraintairr tlrc docurrrcnt fòr the longest applicablc periocl.

[7] Gcncrally, this rulc cloes not apply to lar,vycrs cmployecl by a privatc cotporation or

othcl cntirv as in-house counscl. Thosc lau,ycrs aro consicJclcd ctnployces of thc

corpor'âtlon or entity, and thc clìcrrt's fìlcs alc consiclerecl to be in thc possession of the

client and not the lauryer, In regarcl to lawyers ernployed by ptrblic defenders or leqal-

sct-vice orglnizltions or govcnlrÌrcntal agcncies to rcprcscllt third pârtics ttnclcl

circunrstarìccs whcrc the thir:cl-pafty clicnt's filcs arc considcrcd to bc filcs and rccorcls

of Che olganizatìoll or âgcllcy, thc law1,s¡ tnust takc rcesonablc ulcastucs to cnsttrc th¿t

thc clicnt's fìlcs arc nr¿rintaincd b,v thc orqallization or lìgcllcy in accordance r,vith this

rule .

[8] Law1,'crs aLc rerniudcd that lhcl-c: js no statutc or rulc of linlitation rclating to r,vhcn

ârì iìttorncy-disciplilc cornplairrt or char€ic n1ây bc filed or tinte-barred, a factor that

should be considerecl in a lawyer''s cletemünation of alt âppropriate fìle-retention-attd-

doslrrrction ¡rcriod and policy.

[9] Lar.rryers are also rerninded that new l\ule I.5þ)(2) now requires the use of

a rvritten cugagclìlctrt or fee âgl'cct-tlctlt itr mOst l'cprcsclìtahol-ls,
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